Superintendent Sullivan had been present a few minutes before
miner Maldonado was killed.  In addition, leadman Baca was present
and on one occasion the victim himself was considered to be a
"competent person" within the terms of the MSHA regulation (Tr. 46,
47).

MSHA construes a "competent person" in Section 57.8-2 to be
one qualified by ability and experience, who makes safety checks,
prevents unsafe acts, and who works in this particular area of the
mine (Tr. 45, 53, 88).  There was nothing to indicate to the inspector
that a safety check had been made or that a competent person had
looked over the area before everyone "got into place" (Tr. 46, 53).

Sullivan, the level superintendent, came in about 9:30 a.m.
and talked to leadman Baca about changing out the steel posts
(Tr. 47).

At the intersection of 3N and 3E, the place of the accident, a
cap goes directly across the back.  It is supported by two posts.
These posts are steel I-beams 8 inches by 8 inches and 10 feet long
(Tr. 47).  The cap is bolted by four bolts on each end (Tr. 47).
A collar brace, a knee brace, and a toe brace tie all of this steel
together to keep it from falling (Tr. 47).

According to the miners, on this particular day they cut
all the collar braces off one side with a torch. .The other side
had only one collar brace.  The inspector did not know why it
was not supported (Tr. 48).  At approximately 9:30 a.m., Sullivan
and Baca discussed changing the post.  Sullivan left without
looking to see if the area was safe.  At that time victim Maldonado
was driving up with the replacement, a slightly larger post (Tr. 48).

When Sullivan was at the intersection there was one collar
brace on one side and none on the other (Tr. 49) .  Normal procedure
to remove and replace a post is to stick a direction boom under the
cap and hold it up while a worker removes the bolts.  After the
bolts are removed the post is withdrawn and replaced with the new
post while the boom holds up the 2,000 pound cap.  The cap itself
measures 21 feet by 21-1/2 feet (Tr. 49, 50).

The normal way to unscrew the bolts would be to climb up a
ladder and remove them after the cap has been secured.  On this
particular day Maldonado climbed on top of the -erection boom and
was jockeyed into position.  Barela handed him a one-inch impact
wrench and Maldonado spun off the bolts without making sure the
area was secured in any way.

After the bolts were spun off the cap leaned over.  As it
did, Maldonado climbed off of the erection boom pedestal (which
was to be used only for lifting the cap).  He then crawled down
the boom into the bucket (Tr. 51-52).  That's when the cap came
down striking him in the back and killing him (Tr. 51, 52) .
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